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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() atu 3ala1 zca srfefru, 1994 ct!" tITTT 3raa Rte aalg mg mcaia i pair err WI
\jl:f-tl'Rf cB" qer qgn 3iaifa yr@terr 3rdaa seft fra, d II, fc'rffi' 4i-::!IC"lll, m
fa, atft ifGr, fta tu sra, in mf, { fact : 110001 WI ct!" u=rAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=ffii1 ct!" 'ITTA mmsra 4t gar an fa#turn ur rI ql?gr% 'ff m
'fcRfr ~□;§llllX if ~ ~Us§!JIIX 'ff l=ffii, ~ '3'f@ ~ 1iflf 'ff, 7:TT 'fcRfr 'f!Us§IJIIX lTT ~ 'B ~ % 'fcRfr
cb I X-i.511 rl 'ff m fcRfr 'fl □;s il II X ~ ·m l=ffii1 4furhr g{ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of ,processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. -z.~ rm #~., • .
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anrzd a as fa8t z zar gar Hlltfaa "l=fTc'f "9x" m "l=fTc'f cB" f21Pll-lt0 1 <f -3q£i'ii1 ~ ~·
"l=fTc'f u al&i zycaRR aa Gilqa as fan#t z; zu roi- <f Hlllfaa % I

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable materi~l used in the manufacture of the goods which are exported
to any country or territory outside India.

aye qr yra fag Rna # as (ua zu er st) frmra' fc!?m ~~ ID I

In case of goods exported outside India export to Nepal or Bhutan, without. payment of
duty. .

3if 5ala #t sqaa zrca # :r@R a fg uii spt a#feea at { & sit ha errs
uit gr err vi fu qarR nga, s4ta # m tfITTc'f cf!' -w:m. ~ m GjTq <f fcm=r
arfefr (i.2) 1998 'eTRT 109 m~~ TR ID 1

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) #4tu sr«a gee (sr@a) Rural, 2oo1 # Pr o.a sifa RR[e qua in sgs i (}
l 4Rf #, )fasr R met )fa f#fa Rhma flap@st vi 3ft
3rel l ?t ufii rr sfa 3ma fhu urn aReg [er# rr arar zl an sff
a siafr err 35-~ <f FltfTffi'f L/Jl' cfi :r@R cf) ~ cfi Wi2:f €r-6 tar at uf sf st#t
~ I '

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rfcl\JI"! ~ cfi Wi2:f us ia+a van g ala qt za a @lat sq1 200 /-~
:r@R cBl' ~ 3TT'< \J'fITT fi e>P 'i '{cbl-J qcb' ~ if~ ID cTT 1000 /- al #fr 4Tar #l ugI

!he
I
revdi~ionR applica

0
tion shall be accompanied by a fee of Rs.200/- where the amount 0

1nvo ve 1s upees ne Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr gen, at grzyes vi ?a a or4lat4 =nnf@raw a qf crfta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

u) @hr qr4l glc rf@,fr, 1944 #] err 5-4l/as-z # siasfa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) 0cfcif81Rsla qRv9c; 2 (1) ·cp aarg 3r # 3i'ciTicIT at sr@ta, fl # mmfr zrco,
at sara ca vi Para 3r4la nrurf@raw(frb) 8t ufa 2fr qf8at, as€rare
2%let, sag1f] 44 ,al ,[a#F, 3g<Islaas0co4

(a) To the west regional bench of Customs, Excise & -Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asaiwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal - shall be filed in quadruplicate in form EA-3 as
prescribed - under Rule 6 of;,_ Central Exc;is_e(A,ppeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ refund is upto 5
Lac, 5 Lac to .50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

· where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR <a sr?gr i n{ mhsii ar rrgl star t at re@ts e sit a ferg tr cB"T :fTTlA
sqfara er a fazu ut afs; sr rez # st'gg ft fcB" @W udt atfsafg
zqe,Re,fa 3r98), urutferaw at ga 3rah #trat at v 34a fhur \TITITT -g- I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

.-llllllcill ~~ 1970 ~~ cB1"~-1 cB" 3-iwfc, Atll"Rcf ~ ~ "'3cftf
~m~~ ~~~ Rf,1 qTf@era1t area r@ta #6t va 4Ru 5.6.5o "CJ"ff
arnrarrzu zrca fea Gm &hr afegI
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) . gt 3it iaf@era raai at Pl ti?! 0 1 ~ qffi -~ at ail ft ezn 1raff f0u \TITITT t "Gfl"
vim zyc, hr sari gen vi hara 374#la nznf@raw (araffaf@) fr, 1982 i ffea
er

(4)

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ro Rt zre, at sari zca vi @hara 3r41Ru mruf@raurfRrb),#
>I"@~ a afarj4Demand) va 4s(Penalty) cBl" 10% "¥u!m"cf5"Bf
sf%atf & 1araifa, sfre»as pf "Gfm 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

) 2aGara pc«a 3j lash siafa, zfraet "afarst sir"DuyDemanded)-
a. (Section) "@6 nD W ctQd frrmf«r xrlm;
z far re#aha 2feeatufI;
a #@dz2feefaithfr 6#aa 2aRt.

s> usas#av«if@a ar4tea sadqasa#6lgear i, sr~ernfr ah bf@rg qa If sat f@aw
a.Q.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposjt amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

err?r uR arftaurau#ra or@iyea srzrar zesa zusfa&a st ati fog rg zye» 10%

2tarw sfkrs tar ave fa cuma it d1if cf06 ~ 1 oo/o W"ffiR' 'tR' 'i:ITT" 'GIT~~ I

In view of above, an appeal against this order shall lie before the 'T,;(1~9yment of
-10% of the duty demanded where duty or duty and penalty are in d~- ~iite1-oIpeAtHjyi where
penalty alone is in dispute." Z} ,\~t~:t 1y~v_. ~. \%;: e,: ',i, e: 'J
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F. Np. GAPPL/ COM/STP/2834/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Hitesh K. Chhadva, 804, Prasad Tower,

Opp. Ambawadi Jain Temple, Nehrunagar, Ahmedabad - 380015 (hereinafter referred to as

"the appellant") against Order-in-Original No. CGST/WS07/O&A/OIO-065/AC-RAG/2022-

23 dated 21.07.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VII, Ahmedabad South (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ADBPC1412QSD00I. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) 'for the FY 2015-16, it was noticed that there is difference of

value of service amounting to Rs. 8,77,414/- for the FY 2015-16, between the gross value of

service provided in the said data and the gross value of service shown in Service Tax return

filed by the appellant for the relevant year. The appellant were called upon to . submit

clarification for difference along with supporting documents, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

V/WS07/IV/O&A/SCN-909/2015-16/REG/2020 dated 24.12.2020 demanding Service Tax

amounting to Rs. 1,27,225/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(l)(c),

Section 77(2) and Section 78 of the Finance Act, 1994.

O

2.3 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating O
authority wherein the demand of Service Tax amounting to Rs. 1,27,225/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. The adjudicating

authority has dropped the remaining amount of demand of service tax. Further (i) Penalty of ·

Rs. 1,27,225/- was imposed on the appellant under Section 78 of the Finance Act, 1994; and

(ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) and 77(2) of the
Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, along with an application for condonation of
delay, inter alia, on the following grounds:

4 >
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a The appellant is engaged in providing taxable as well as exempted services and

holding Service Tax Registration No. ADBPC1412GSDS001.

The appellant submitted that they were undertaking various consulting work as well as

providing services to the educational institute. Even in profit and loss account both the

incomes were separately demarcated. Accordingly, the appellant did not pay Service

Tax on services provided to the education institute as they were exempted.

0

o Further the short payment of Service Tax other than that was already paid by the

appellant along with interest vide DRC-O3 dated 23.03.2021. The appellant had paid

Rs. 56,181/- towards Tax and Rs. 50,589/- towards interest vide DRC-03 on

21.03.2021. This was paid before the passing of the impugned order as well as it was

part of the annexure enclosed with defense reply to the show cause notice submitted to

the adjudicating authority. However, the adjudicating authority has not given any

finding on the same.

0 The Show Cause Notice as well as the impugned order is not tenable as the same is

based on assumptions & presumptions and inferences not warranted by facts and

hence the same should be dropped· in the interest ofjustice.

0

o The appellant submitted that the adjudicating authority has not gone through the

defense reply filed by the appellant. There is no finding on the invoices submitted by

the appellant. Neither the amount paid by the appellant is discussed in the impugned

order, nor the adjudicating authority has countered the evidence produced by the

appellant. The impugned order deserves to be set aside on the ground that it does not

properly consider the submissions filed by the appellant.

The amount with respect to income received during FY 15-16 is not only towards

taxable services. The appellant had provided services to educational institute as well.

The appellant had disclosed the said fact in their Profit & Loss Account. The appellant

was regular in filing ST-3 returns as well as he was registered with the Department.

The service tax was not payable 'towards services provided related to admission as

well as towards examination of the students. They have submitted copy of Invoices,

ST-3 and Profit & Loss Account along with the appeal memorandum.

s During the FY 2015-16, the total amount Rs.4,65,620/- was received towards
facilitating admission of students and for services provided in relation to the activity of

conducting examination. It is to submit that such ~~-xempted vide entry no.
«·"«,
~:{\t~- re- u t),,e
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F.No. GAPPL/COM/STP/2834/2022-Appeal

9 of the Notification No. 25/2012-ST dated 20.06.2012. Thus, out of Rs.8,77,414/

amount of Rs.4,65,620/- is towards exempted services. Therefore, no Service Tax can

be demanded on the same.

o Without prejudice to other submissions, they submitted that amount ofRs.1,92,339/- is

towards reimbursement of expenditure. The said expenditure was done on behalf of

MIs Applewoods Estate Private Limited. However, there was no provisioning of

service against said amount as it was in the nature of reimbursement. Therefore, such

reimbursement of expenses should not be made liable to Service Tax.

G The appellant submitted that all the facts and figures were available in the Income Tax

returns and 26AS and there was no suppression of the figures, had there been any

deliberate intention of evading service tax, these facts and figures would not have been

mentioned in the books of accounts. Hence, when all the figures have been taken by

the Department from the 26AS and Income Tax returns, it cannot be said that there

was deliberate intention to evade payment of service tax on the part of the appellant..

o In the present case of the appellant, it is an admitted fact that contention of the non

payment of service tax is based on the availability of exemption of services

specifically by Notification No. 25/2012-ST dated 20.06.2012 and other amounts on

account of being reimbursement of expenses. Hence, it can never be said that he had

the intention to evade payment of service tax and therefore, the larger period of

demand is not invokable in the present case. Since, the entire demand confirmed in the

impugned order is for a period covered by proviso to Section 73(1) of the Finance Act,

1994, the entire demand is required to be dropped on the ground of limitation.

o Without prejudice to other submissions, assuming without admitting for the sake of

discussion, the appellant submitted that they had neither collected nor charged service

tax on invoices since they were exempt in nature. It is strange that that cum tax benefit

is not extended while issuing the show cause notice as well in the impugned order. It is
a deemed fact that the impugned order has been confirmed based on the SCN which

was issued based on figures of Books of Accounts then on whatever amount the

demand was confinned -should have been treated as gross value received by the

appellant and benefit of cum-tax principle should have been given.

a) M/s. Vaishali Developers & Builders reported as 2017 (47) S.T.R. 300 (Tri. - Del.)

» Ms. Hans tteriors rerortea as 2016 «408T3,%%2@ Chen«n)

- ~:f•:~j:;~;Dr.,.,~-{'.'%:~ .3 » »»·es +..sz <s}
.s$oz s8
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o Without prejudice to the above written submissions, the appellant submitted that he

has not suppressed the facts with intention to evade the Service Tax. The imposition of

penalties would be justified only when the assessee knew about the tax liability and

still, he did not pay the tax and deliberately avoided such payment, and it was only in

such a situation where suppression of facts on part of the appellant could be justifiably

alleged by the Revenue. However, mere failure to pay Service Tax on account of

interpretation of law would not be a case where the Revenue can invoke extended

period of limitation. The impugned order proposing various demands and penalties by

invoking extended period should be dropped.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 21.07.2022 and received by the appellant on 29.07.2022. However, the present

0 appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 20.10.2022, i.e. after a

delay of 21 days from the last date of filing of appeal. The appellant have along with appeal

memorandum also filed an Application seeking condonation of delay stating that the matter

being 7 years old, they required more time in order to collect all relevant documents.

Moreover, the appellant is a proprietary concern and he did not have regular accounting staff

or such department to undertake the proper documentation. Thus, there was delay in procuring

the documents. Moreover, due to the September month being due date of the Income Tax

Return filing the regular consultant of the appellant was not available. Therefore, there is

delay in filing an appeal.

4.1 Before taking up the issue on merits, I proceed to decide the Application filed seeking

) condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 21 days and take up the appeal for decision on merits.

4.2 Personal hearing in the case was held on 07.07.2023. Shri Gunjan Shah, Chartered

Accountant appeared for personal hearing on behalf of the appellant and reiterated the

submissions made in the appeal. He submitted that part of the income was from provisions of

service to educational institute which is.exempted, the remaining liability was discharged by
the appellant after issuance of the show cause notice. However, the adjudicating authority has

7
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not considered their submissions and confirmed the demand with penalty. He requested to set

aside the impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether. the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

6. I find that the main contention of the appellant are that (i) during the FY 2015-16, the

total amount Rs.4,65,620/- was received towards facilitating admission of students and for

services provided in relation to the activity of conducting examination, such services are

exempted vide entry no. 9 of the Notification No. 25/2012-ST dated 20.06.2012; (ii) amount

of Rs.1,92,339/- is towards reimbursement of expenditure done on behalf ofM/s Applewoods

Estate Private Limited, therefore, such reimbursement of expenses shouldnot be made liable

to Service Tax; (iii) they had paid Rs. 56,181/- towards Tax and Rs.50,589/- towards interest

vide DRC-03 on 21.03.2021. This was paid before the passing of the impugned order; and (iv)

they had neither collected nor charged service tax on invoices since they were exempt in

nature, however, cum tax benefit is not extended while issuing the show cause notice as well

in the impugned order.

7. It is observed that the adjudicating authority had confirmed the demand of service tax

in the impugned order observing as under:

"6.2 Ifind that noticee has short-paid Service Tax ofRs.1,27.225/- on the amount

ofRs. 8,77,414/- during 2015-16. The noticee has contended that the amount was

received from School for admission ofStudents which is an exempt service as per

Notification No.25/2012-S-T dated 20.06.2012.

6.3. This has come to notice that noticee is running a proprietaryfirm in the name of

Mis ARNArchitecture and he is in the field ofconsultancy as well as in the field of

teaching. He has shown income in his profit and loss account for FY 2015-16 as
under:

O

O

(])

(2) Teaching Income Rs.4,65,620/-

8
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From the ST-3 returns, it appears that noticee haspaid Service Tax on the consultancy

income ofRs.10,06,959/- whereas he has booked Rs.14,18,733/- towards consultancy

income in his ITR for which noticee has not submitted anything. The submission of

noticee that he has received amount ofRs. 4, 65,620/- towards the servicesprovided by

himfor admission ofthe students in school is not supported by any documentaryproof

like receipt ofpaymentfrom Jvfls. Hiraba Kelvani Trust and other prooflike copy of

ledger ofMs. Hiraba Kelvani Trust. The noticee has also notprovided any evidence

to the effect that MIs. Hiraba Kelvani Trust has taken his servicesfor admission of

students.

0

6. 4 It appears that noticee hasfailed to produce any evidence in support ofhis

claim that he has provided exempted services. Therefore, Ifind that the noticee has

short-paid Service Tax of Rs.1,27,225/- on the amount ofRs. 8,77,414/- which is

recoverable from him under Sect·ion 73 the Act. Accordingly, noticee is required to

pay interest on the amount ofService Tax notpaid by him under Section 75 ofthe Act.

8. As regard, the claim of the appellant that the income of Rs. 4,65,620/- were exempted
,

from Service Tax as per Sr. No. 9 of the Notification No. 25/2012-ST dated 20.06.2012, I

hereby produce the relevant text of the Notification No. 25/2012-ST dated 20.06.2012 as

amended, for ease of reference, which reads as under:

0

"Notification No. 25/2012-Service Tax dated 20thJune, 2012

G.S.R. 467(E).- I exercise of the powers conferred by sub-section (1) of
section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the
said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part
II, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts thefollowing taxable servicesfrom
the whole ofthe service tax leviable thereon under section 66B ofthe said Act,
nameiy:-
1 .
2 .
9. Servicesprovided, 
(a) by an educational institution to its students, faculty andstaff;

(b) to an educational institution, by way of,
() transportation ofstudents, faculty and staff;

(ii) catering, including any mid-day meals scheme sponsoredby the Government;

(iii) security or cleaning or house-keeping servicesperformed in such
educational institution;

9

(iv) services relating to admission to. mination by, such
institution; "

] 2«. a., 
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8.1 On verification of the aforesaid provisions of Sr. No. 9 of the Notification No.

25/2012-ST dated 20.06.2012, as amended, and on verification of the Invoices issued by the

appellant to Mis. Hiraba Kelavani Trust and Mis. Indus University during the.FY 2015-16, I

find that the services provided by the appellant to Mis. Hiraba Kelavani Trust and Mis. Indus
University in respect of Academic services for Admission & Examination process a were

exempted from service tax under Sr. No. 9 of the Notification No. 25/2012-ST dated

20.06.2012. I also find that the appellant in their Profit & Loss Account, shown the income of

Rs. 4,65,620/- separately as 'Teaching Income'. Thus, the appellant not required to pay any

service tax on income of Rs. Rs. 4,65,620/- received by them during the FY 2015-16.

9. As regard, the contention of the appellant that amount of Rs.1,92,339/- is towards

reimbursement of expenditure done on behalf of M/s Applewoods Estate Private Limited,

therefore, such reimbursement of expenses should not be made liable to Service Tax, I find

that the appellant submitted Invoice No. 01 & Final dated 21.10.2015 for an amount. of Rs.

40,000/-; No. 2 dated 21.10.2015 for an amount of Rs. 75,000/-; No. 01 & Final dated

21.10.2015 for an amount of Rs. 36,000/-; No. 05 dated 21.10.2015 for an amount of Rs.

45,000/-; and No. 10 & Final dated 23.07.2015 for an amount of Rs. 1,24,000/- issued to Mis.
Applewoods Estate Private Limited, along with their appeal memorandum. On verification· of

the all the aforesaid invoices, I find that the appellant charged and recovered Service Tax

from Mis. Applewoods Estate Private Limited. Thus, I find that the appellant failed to submit

any evidence I documents regarding their claim for reimbursement of expenses for the

expenses made by them as pure agent, which required to be excluded from the taxable income

as per Rule 5(2) of the Service Tax (Determination of Value) Rules, 2006, which reads as

under:

"Rule 5(2) Subject to the provisions ofsub-rule (1), the expenditure or costs incurred
by the service provider as a pure agent of the recipient ofservice, shall be excluded
from the value of the taxable service if all the following conditions are satisfied,
namely:

O

O

(i) the service provider acts as a pure agent ofthe recipient ofservice when he makes ·
payment to thirdpartyfor the goods or servicesprocured

(ii) the recipient ofservice receives and uses the goods or services so procured by the
service provider in his capar;ity aspure agent ofthe recipient ofservice;

(iii) the recipient ofservice is liable to make payment to the thirdparty;

(@v) the recipient ofservice authorises the service provider to make payment on his
behalf;

(v) the recipient ofservice knows that the goods and servicesfor which payment has
been made by the service provider shall be provided byj/:Jl?,,.tkir..4,party;• "3 %e. °as8s,"

#%,
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9.1

(vi) the payment made by the service provider on behalfofthe recipient ofservice has
been separately indicated in the invoice issued by the service provider to the recipient
ofservice;
(vii) the service provider recovers from the recipient ofservice only such amount as
has beenpaid by him to the thirdparty; and
(viii) the goods or services procured by the service provider from the thirdparty as a
pure agent ofthe recipient ofservice are in addition to the services he provides on his
own account.

Explanationl.-For the purposes ofsub- rule (2), "pure agent" means a person who

(a} enters into a contractual agreement with the recipient ofservice to act as his pure
agent to incur expenditure or costs in the course ofproviding taxable service;
(b) neither intends to hold nor holds any title to the goods or services so procured or
provided as pure agent ofthe recipient ofservice;
(c) does not use such goods or services so procured; and
(d) receives only the actual amount incurred to procure such goods or services."

In view of the above, I find that the contention of the appellant Rs.1,92,339/- was

towards reimbursement of expenditure and not liable to Service Tax, cannot sustainable

without providing / submitting any documents / evidencing regarding expenses made by them

as pure agent, which required to be excluded from the taxable income as per Rule 5(2) of the

Service Tax (Determination of Value) Rules, 2006.

10. As regard, the contention of the appellant that they had paid Rs. 56,181/- towards Tax
and Rs.50,589/- towards interest vide DRC-03 on 21.03.2021 and this was paid before the

passing of the impugned order, I find that the appellant had made the said payment through

O DRc-03 on 21.03.2021 showing remark as "Difference of Service Tax for FY 2015-16".

Therefore, I hold that the said payment of Service Tax and Interest required to be appropriate

against their total liability of Service Tax and Interest for the FY 2015-16, which was not

done by the adjudicating authority, while passing the impugned order.

11. As regard, the contention of the appellant that they had neither collected nor charged

service tax on invoices since they were exempt in nature, however, cum tax benefit is not

extended while issuing the show cause notice as well in the impugned order, I find that the

appellant being a registered assessee with the Service Tax department, charged an collect

service tax on all the taxable income. The appellant not submitted any evidence / documents /

invoices showing that they have not charged and collected service tax from the customers /

clients for the taxable service provided on the differential income for which the show cause

notice issued to the appellant. Thus, I find that merely a bald statement that they had neither

collected nor charged service tax on invoices not sustainable

11
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12. In view of the discussion made in para supra, I find that the appellant are required to

pay Service Tax of Rs. 59,710/- on the taxable income.of Rs. 4,11,794/- [Rs. 877414/- (value

difference in ITR & STR) - Rs. 4,65,620/- (Exempted income)] as per proviso to Section

73(1) of the Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994.

As the appellant had already made payment of Rs. 56,181/- towards Service Tax and Rs.

50,589/- towards interest vide DRC-03 on 21.03.2021, the said amounts required to be

appropriate against their total liability of Service Tax and Interest for the FY 2015-16.

13. Further, in the present case, it clearly transpires that the appellant has intentionally

suppressed the correct taxable value by deliberately withholding of essential information from

the department though they were registered under the Service Tax. They also suppressed the

value of taxable services provided by them in ST-3 returns, with an intent to evade taxes.

Also, the appellant has never informed the department about the short payment of Service Tax

and the said fact could be unearthed only at the time of initiation of the inquiry by the

department. Therefore, I find that all these acts of wil.Iful mis-statement and suppression of

facts on the part of the appellant, with an intent to evade payment of Service Tax, are the

essential ingredients which exist in the present case which makes them liable to pay the

demand raised against them invoking the extended period of limitation under proviso to

Section 73(1) of the Finance Act, 1994. When the demand sustains, there is no escape from

the liability of interest, hence, the same is, therefore, recoverable under Section 75 of the

Finance Act, 1994.

0

14. As regards penalty imposed under Section 78 of the Act, the appellant has pleaded that

since there was no suppression of facts, no penalty can be imposed upon them under Section

78 of the Act. I have already upheld invocation of extended period of limitation on the

grounds of suppression of facts as per discussion in para supra. Hence, penalty under Section 0
78 of the Act is mandatory, as has been held by the Hon'ble Supreme Court in the case of

Rajasthan Spinning & Weaving Mills reported as.2009 (238) E.L.T. 3 (S.C.), wherein it is

held that when there are ingredients for invoking extended period of limitation for demand of

duty, imposition of penalty under Section 1 lAC is mandatory. The ratio of the said judgment

applies to the facts of the present case. I, therefore, held that the appellant was liable to

penalty under Section 78 of the Act.

15. As regards the penalty of Rs. 10,000/- imposed on the appellant under Section 77(1)

and Section 77(2) of the Finance Act, 1994, as amended, I find that the appellant has not

disclosed full and correct information about value of the services provided by them in the

relevant ST-3 Returns and failed to self-assess the correct taxable value for the services

provided by them and also failed to provide the necessary d~~! e department in
/.Ji..-<· ,r,, ~
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time, therefore, the appellant are liable to the penalty under Section 77 of the Finance Act,

1994. Hence, I find that the impugned order to the extent of penalty of Rs. 10,000/- imposed

on the appellant under Section 77 of the Finance Act, 1994 is legally correct.

16. In view of the above discussion, I uphold the order passed by the adjudicating

authority for demanding Service Tax of Rs. 59,710/- along with interest for the FY 2015-16

and set aside the order for demanding remaining Service Tax amount. As the appellant had

already made payment of Rs. 56,181/- towards Service Tax and Rs. 50,589/- towards interest

vide DRC-03 on 21.03.2021, the said amounts required to be appropriate against their total

liability of .Service Tax and Interest for the FY 2015-16. Needless to say that the penalty

under Section 78 of the Finance Act, 1994 is required to be reduced equal to the Service Tax

demanded and upheld in this order, i.e. Rs. 59,710/-. However, in view of the clause (ii) of the

( second proviso to Section 78(1 ), if the amount of Service Tax confirmed and Interest thereon

is paid within the period of thirty days from the date of receipt of this order, the penalty shall

be twenty five percent of the said amount, subject to the condition that the amount of such

reduced penalty is also paid within the said period of thirty days. I also uphold the rest of the

impugned order imposing penalty of Rs. 10,000/- under Section 77(1) & Section 772) of the

Finance Act, 1994.

17. z{ta#afgtf+ sf« at Rqzl 3qt4aa fasrar?1
The appeal filed by the appellant stands disposed of in above terms.

%ts.
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

(R.aiyar)
Superintendent(Appeals),
CGST, Abmedabad

By RPAD I SPEED POST

To,
Mis. Hitesh K. Chhadva,
804, Prasad Tower,
Opp. Ambawadi Jain Temple,
Nehrunagar, Ahmedabad - 380015

The Assistant Commissioner,
CGST, Division-VII,
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